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TODAY’S AGENDA

• Introductions

• Gov. Hochul’s Exec. Budget Proposal

Gabe Oberfield – (12:00PM - 12:10PM)

• Higher Education – What’s Ahead (Part 2)

Kate Hajjar – (12:10PM - 12:20PM)

• Employee Retention Tax Credits

Frank Mayer – (12:20PM - 12:30PM)

• Borrower Defense Claims in the Student Loan Space

Alison Roach – (12:30PM - 12:40PM)

• Your Questions

• Wrap Up

G. Oberfield – (12:40PM - 12:45PM)



Governor Hochul’s Budget Proposal 

Today’s Focus: Healthcare and Human Services

Credit: Office of the Governor



The Big News: the 1115 Waiver Amendment

• The Medicaid 1115 Waiver Amendment was approved on 

January 9, 2024 – with c. $7.5 billion in investment over the next 

several years. 

• The Governor’s budget incorporates elements of this funding – 

as a primary source of new investment in healthcare.

 

• Waiver focal areas include:

• health related social needs, 

• funding for certain distressed downstate hospitals, and 

• workforce ‘pipeline’ initiatives. 

• In parallel fashion, RFA language has issued for aspects of the 

funding rollout.

Credit: Centers for Medicare and Medicaid Services



On the Other Hand…

• Hundreds of millions in proposed cuts with effects on programming – 

• In the healthcare space, generally and long term care space, 

specifically:

• Reductions are proposed in reimbursement rates for capital projects, 

• Proposed diminishment in the compensation attached to certain 

consumer directed care activities, 

• Moreover, the language incorporates a call for the industry to caucus 

and recommend from where to extract additional cuts.



Why?
• In her budget ‘briefing book,’ the Gov asserts growth in healthcare 

spending, particularly re: Medicaid, is unsustainable.

• Advocates have already begun to push back concerning the timing 

of these cuts as New York’s population ages and demonstrates 

increasing frailty. 

• Others have voiced concerned about the true cost of delivering 

services relative to the size of existing Medicaid payments.

• Relatedly, human services organizations have voiced 

disappointment that the budget, as proposed, incorporates a 

modest 1.5% Cost of Living Adjustment (COLA) in contrast to last 

year’s 5.4% COLA.

• Legislative hearings on the budget have begun.



The Healthcare Workforce, and Other Items of Interest
• Budget proposes that New York enter into interstate compacts for 

licensed physicians and registered nurses (RNs) and licensed 

practical nurses (LPNs). 

• If adopted, entry into these compacts would permit reciprocal 

practice between New York-licensed professionals and those 

licensed in other compact states. 

• Also embedded within is language to create quality and aligned 

standards in the assisted living space.

• The budget includes a provision to set a floor for commercial 

insurance rates for behavioral health services: 

• Requiring that commercial insurance pay, at a minimum, the 

reimbursement rate that Medicaid pays. 

• This proposal is part of the Hochul administration’s larger 

effort to expand the availability of behavioral health 

services.



COVID-19 Sick Leave

• Employers in health and beyond may be exhaling sighs of relief concerning COVID-19 ‘sick leave.’

• Policies established during the worst of the pandemic to provide compensated time for COVID-related 

illness affecting employees and their families has, in the eyes of many employers, extended beyond their 

usefulness;

• The Governor proposes the end of the program through the budget approval process. 

• Recall: during the preceding legislative session, bill language had been proffered to do just that, 

but it did not advance.

• ‘Business’ Co-Host Kristen Smith will present on these and other labor developments tied to the proposed 

budget during next week’s program.
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What’s Next?

• Process of gubernatorial amendments and ‘one house’ bills is ahead.

• An agreed-upon budget expected to be signed into law on or about April 1, 2024.

• Bond’s Government and Regulatory Affairs practice will monitor these activities closely, and provide updates 

during future broadcasts.
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Issues Impacting Higher Education in 2024

• Employee and Student Accommodations
o Evolving work from home policies and related disability/health 

accommodations

oUnderstanding “reasonable accommodations” – student responsibilities 

and college obligations

• Navigating Speech Issues on Campus
o Parameters of student and faculty speech

o Institutional response



Issues Impacting Higher Education in 2024 

• Gender Equity in Athletics
oU.S. Department of Education, Office for Civil Rights Guidance (February 

2023)

−Resource for colleges and universities: 

https://www2.ed.gov/about/offices/list/ocr/docs/ocr-higher-ed-athletic-resource-

202302.pdf

−Resource for K-12 schools: https://www2.ed.gov/about/offices/list/ocr/docs/ocr-

k12-athletic-resource-202302.pdf

• International Programs and Institutional Affiliations
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Defending Borrower Defense Claims
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What is Borrower Defense? 

• Federal law/regulation that allows student borrowers to seek forgiveness for their 

student loans if they were “misled” by their college, university, or career school. 

• When the U.S. Department of Education (“ED”) approves a borrower defense claim, 

the borrower may receive loan discharge and a refund of payments previously made 

on the loan(s). 

• Under certain circumstances, ED may then recoup those funds from the institution.

• While borrower defense has been part of the Higher Education Act for many years, 

it has recently undergone significant changes due to rulemaking and litigation.



2023 Regulatory Changes 

• Went into effect July 1, 2023

• Goal is to expand eligibility, remove barriers and provide for 

automatic discharges in some cases

• Claims can be brought by individuals or groups

• Borrowers with approved claims will receive full relief

• Allows for recoupment from institution and places the burden of 

persuasion on the institution once ED has made factual 

determinations



Why You Should Respond to BDR Claims 

• ED adjudicates BDR claims using materials submitted as part of 

the application, evidence in ED’s possession, evidence provided 

by the institution, and any other relevant information.

• The consequences of an adverse finding are potentially severe

• The evaluation process and criteria are opaque

• You need to preserve your legal defenses

• If the institution does not respond, ED may presume

that that the institution does not contest the claim



Institutional Response – How to Prepare

• Figure out who will be leading response to the applications

oExternal or in-house counsel

oDesignate an institutional point-person to track claims and 

coordinate document collection

• Review claims

• Collect documents

• Investigate (don’t take borrowers’ claims at face value)

• Coordinate response drafting with counsel



Institutional Response – Practically 

• Factual Refutation
o Include documentation, where available

• Legal Arguments 
o Legal defenses arising from claim

−Some may be easy

−Address actual damages 

 Tuition and fees may be less than loan

o Factor-by-factor breakdown

o Preservation of arguments and affirmative defenses



What To Do Now

• Designate a point-person

• Engage counsel 

• Track claims

• Collect documents and investigate

• Draft and submit responses

• Watch and wait



Your Questions
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Gov. Hochul’s Exec. Budget Proposal
 Gabe Oberfield, goberfield@bsk.com

Education – What’s Ahead in 2024 (Part II)
 Kate Hajjar, khajjar@bsk.com

Employee Retention Tax Credits
 Frank Mayer, fmayer@bsk.com

Defending Borrower Defense Claims
 Alison Roach, aroach@bsk.com

New York Employment Law: The Essential Guide

NYS Bar Association Members can buy the book from the bar here.

Non-NYS Bar Association Members can purchase through Amazon here.

mailto:goberfield@bsk.com
mailto:khajjar@bsk.com
mailto:fmayer@bsk.com
mailto:aroach@bsk.com
https://nysba.org/products/new-york-employment-law-the-essential-guide/
https://www.amazon.com/New-York-Employment-Law-Essential/dp/1579690297/ref=sr_1_1?crid=3B1CMZES2OX8N&dchild=1&keywords=new+york+employment+law+the+essential+guide&qid=1614702777&sprefix=new+york+employme%2Caps%2C170&sr=8-1


The information in this presentation is intended as general background information.

It is not to be considered as legal advice.

Laws can change often, and information may become outdated.

All rights reserved.

This presentation may not be reprinted or duplicated in any form without the express 

written authorization of Bond, Schoeneck & King PLLC.

Thank You
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