
Bond March 28, 2019
PAGE 1

INFORMATION MEMO
LABOR AND EMPLOYMENT LAWBondBond INFORMATION MEMO

LABOR AND EMPLOYMENT LAW

On March 26, 2019, the New York State Court of Appeals issued a ruling that will have a significant positive impact 
on home care agencies across the state. In a five-to-two decision, the Court upheld the validity of the New York State 
Department of Labor’s “13 Hour Rule” for cases involving 24-hour live-in care. Under the “13 Hour Rule,” a residential 
employee assigned to work a 24-hour shift need only be paid for 13 of those hours, so long as he or she is provided with 
an 8-hour sleep break and three hours of meal breaks. (If the employee’s meal breaks are interrupted, or if the employee 
does not get five uninterrupted hours of sleep, the employer must pay for the entire break.) Bond, Schoeneck & King, 
PLLC, participated in the case, representing amicus curiae (“friend of the court”) Consumer Directed Personal Assistance 
Association of New York State. 
 
Under New York Labor Law, all employees -- including home health care aides -- must be paid a minimum wage for each 
hour worked. The New York State Department of Labor (DOL) has authority to set that minimum wage by issuing “wage 
orders” that are published as regulations. Home health care aides are covered by the DOL’s Minimum Wage Order for 
Miscellaneous Industries and Occupations, which provides that an employee must be paid for the time he is “permitted 
to work, or is required to be available to work at a place prescribed by the employer.” The Wage Order further specifies 
that a residential employee shall not be deemed permitted to work or required to be available for work: (1) during the 
employee’s normal sleeping hours solely because the employee is required to be on call during such hours; or (2) at any 
other time when the employee is free to leave the place of employment. 
 
In March of 2010, the DOL issued an opinion letter in response to questions about the application of this Wage Order to 
home health care aides. In the letter, the DOL clarified that live-in employees must be paid for at least 13 hours per 24 
hour period, provided that they are afforded at least 8 hours of sleep -- during which they actually receive five hours of 
interrupted sleep -- as well as three hours of work-free meal breaks. This interpretation has been challenged numerous 
times in the lower courts of New York. 
 
In its ruling, New York’s highest court jointly considered two appeals brought by groups of plaintiffs employed as home 
health aides who sought to bring a class action against their employers for violation of the Labor Law. Common to both 
appeals was whether the DOL’s interpretation of its Wage Order should stand -- or whether an employer must pay its 
home health care aides for each hour of a 24-hour shift, even if 11 of those hours are comprised of sleep or break time. 
 
The Court explained that it must exercise deference to the DOL when assessing the validity of its interpretation, stating 
that an agency such as the DOL is best positioned to explain for itself what it meant by the words it chose for the Wage 
Order. Accordingly, the Court stated it would uphold the DOL’s interpretation of the Wage Order so long as it is not 
irrational, unreasonable, or in conflict with the plain meaning of the statute. 
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The plain text of the Wage Order requires employees to be paid only for time when they are required to be: (1) available to 
work; (2) at a place prescribed by the employer. The Court noted that a home health care aide will typically remain at his 
or her assigned location for the entirety of a 24-hour shift. The DOL has thus given meaning to this complete phrase by 
interpreting “available for work” in the context of a 24-hour shift to exclude the hours when the employee is not working 
because the employee is on a scheduled sleep or meal break. Therefore, pursuant to its deferential standard, the Court 
concluded that the DOL’s interpretation should stand. 
 
Companies and agencies that employ home health care aides who wish to utilize the “13 Hour Rule” should consult with 
counsel to ensure that all the requirements of the rule are met. If the requirements are not met, an employer may risk 
liability for not paying employees for 11 hours of time per 24-hour shift.

If you have any questions about this Information Memo, please contact Michael D. Billok, Mary E. Aldridge, any of the 
attorneys in our Labor and Employment Law Practice, or the attorney in the firm with whom you are regularly in contact.

https://www.bsk.com/people/michael-d-billok
https://www.bsk.com/people/mary-e-aldridge
https://www.bsk.com/practices/team-15
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