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As the social media phenomenon continues to dominate our culture and its use has become second-nature, it is worthwhile to 
revisit some of the issues presented by an employer’s use of social media, particularly in the context of hiring.

Social media presents a unique workplace conundrum. On one hand, employees generally believe that their use of social media 
outside of work is none of their employer’s business. However, employers need to make employment decisions based on the best 
available information, which sometimes includes information an employee or potential employee shares on social media. In the 
context of hiring, a candidate’s social media page can provide invaluable insight into the candidate’s character. Generally, people 
tend to be much more candid on social media than they would be during a job interview, and, as the saying goes, “a picture is worth 
a thousand words.”

While there are currently no laws prohibiting New York employers from accessing an applicant’s social media information during 
the hiring process, there are potential legal pitfalls depending on how a candidate’s social media information is accessed, what 
information is obtained, and what information is considered when making a hiring decision. Social media sites contain a lot of 
information that employers are legally prohibited from considering during the hiring process (e.g., age, sexual orientation, race, 
religion, ethnicity, etc.). Simply possessing this type of knowledge about a candidate could ruin an otherwise well-based decision 
not to hire an individual, because it could create an inference that this information was part of the basis for the decision. Thus, 
employers that use social media as a hiring tool must exercise caution and take the appropriate steps to address these concerns.

At the outset, an employer should determine whether a social media search will be conducted as part of the hiring process, and if 
so, develop a policy regarding the use of social media in hiring. The policy should address what positions the search will be used 
for, the scope of the search, and when the search will occur, which is ideally later in the process to limit the number of candidates 
who are affected. The policy should also clearly identify what information will not be looked at or considered (i.e., protected 
characteristics), and what will be reported to those involved in hiring. Employers must ensure that this policy is distributed and 
communicated to hiring managers, and that they understand the purpose of the policy. As with any other policy, it is important that it 
is followed and applied consistently.

With respect to implementation of the policy, it is imperative that direct hiring managers do not access social media as part of the 
hiring process. A non-decision-maker should conduct the search and report only relevant, non-protected information to the decision-
maker. To ensure this process is effective, the non-decision-maker conducting the search must understand what information the 
employer is legally prohibited from using when making a hiring decision.

An employer should never access any site that they have not been authorized to access, nor should employers require a candidate 
to provide them with access to their personal social media accounts. As reported in our April 28, 2012 New York Labor and 
Employment Law Report post, legislation was introduced in the New York State Senate that was intended to prohibit employers 
from failing to hire an applicant based on his/her refusal to provide login information to the employer. Although this bill has not 
been passed, it is still the best practice to refrain from requiring candidates to provide access to their social media accounts as part 
of the application process, or as a condition of an offer of employment. In fact, multistate employers should be aware that at least 

APRIL 2015

The Use of Social Media During the Hiring Process:  
Do the Benefits Outweigh the Risks? 

http://www.nylaborandemploymentlawreport.com/2012/04/articles/employee-privacy/lawmakers-scrutinize-employer-efforts-to-access-employee-and-applicant-private-social-media-web-sites/
http://www.nylaborandemploymentlawreport.com/2012/04/articles/employee-privacy/lawmakers-scrutinize-employer-efforts-to-access-employee-and-applicant-private-social-media-web-sites/


Bond APRIL 2015
PAGE 2

Bond, Schoeneck & King PLLC (Bond, we, or us), has prepared this communication to present only general information. This is not intended as legal advice, nor should you 
consider it as such. You should not act, or decline to act, based upon the contents. While we try to make sure that the information is complete and accurate, laws can change 
quickly. You should always formally engage a lawyer of your choosing before taking actions which have legal consequences. 
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18 states, including Arkansas, California, Colorado, Delaware, Illinois, Louisiana, Maryland, Michigan, New Hampshire, New Jersey, 
New Mexico, Oklahoma, Oregon, Rhode Island, Tennessee, Utah, Vermont, and Washington, have enacted legislation regulating 
an employer’s social media activity, most of which contain prohibitions against requiring applicants or employees to provide the 
employer with his/her personal login information. Further, employers should not falsify information or impersonate an individual to 
gain access to the page. In other words, an employer must not ask an employee who is “friends” with a candidate to access his/her 
page. As a rule of thumb, only view information that is open to the public.

Employers should attempt to verify information before relying on it. Employers should also document and retain the information 
obtained in the search, including the search criteria and the information considered as a basis for their hiring decisions.

To learn more, contact Allison Zullo Gottlieb at (646) 253-2313 or agottlieb@bsk.com.

INFORMATION MEMO
LABOR AND EMPLOYMENT LAW

http://www.linkedin.com/company/bond-schoeneck-&-king-pllc
https://twitter.com/BondLawFirm
http://www.bsk.com/people/allison-zullo-gottlieb/labor-employment

