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TODAY’S AGENDA

• Intros / Agenda

• COVID Update

• Monkeypox and Polio Update

• Inflation Reduction Act of 2022

Gabe Oberfield – (12:00PM-12:15PM)

• Twitter/Musk case and the Potential Ramifications of the Chancery Court’s Decision on Other Contracts

Giuseppe Franzella (12:15PM-12:25PM)

• Health Care and Mental Hygiene Worker Bonus Program and Dept. of Health Matters

G. Oberfield (12:25PM-12:35PM)

• Update of Federal Title IV Regulations

Sandra Casey – (12:35PM-12:45PM)

• Final Remarks / Adjourn

G. Oberfield – (12:40-12:45PM)



COVID Infection Trends & Information



Today’s COVID Picture, Nationally
Source: New York Times

A (slight) dip in the climb…



Today’s COVID Hotspots
Source: New York Times

As of August 9, 2022

A bit of a break in the intensity…
As of July 26, 2022



Today’s COVID Picture, in New York State
Source: New York Times

- Average daily caseload statewide has 

dropped 16 percent over a two-week period

- Recommendations concerning indoor 

masking remain in place 



Two-Week Differentials in New York
Source: New York Times

July 26, 2022 August 9, 2022



Monkeypox … Where We Were Two Weeks Ago
Source: New York Times



Monkeypox … Where We Are Now
Sources: New York Times,

HHS.gov, nyc.gov, &

politico.com - Monkeypox has been declared a 

Federal public health emergency (PHE) 

- See: Section 319 of the Public 

Health Service Act

- Other jurisdictions in alignment –

including NYS and NYC

- Per Mayor Eric Adams: c. 150K 

New Yorkers @ risk of infection

- Implications:

- Expedited resources to control 

community spread

- Relaxation of related regulatory 

elements

- Issues ‘on the Ground’ Continue:

- There remains a dearth of 

available vaccine 

- Timing and supply chain issues



And Concerning Polio…
Source: New York Times

• Evidence of community spread in NYS counties (primarily lower Hudson 

Valley)

• DOH and other health officials monitoring closely, in the context of 

vaccination numbers in related communities



Inflation Reduction Act of 2022
Sources: Politico.com & thehill.com

• Cleared Senate over weekend 

• Followed uncertainty concerning positions of Senators Manchin and Sinema

• Party-line vote

• Some key attributes

• Energy and Climate Provisions

• $27 billion in ‘Greenhouse Gas Reduction’ funding

• Prescription Drug Pricing 

• Medicare program permitted to negotiate elements of drug pricing

• Some cost capping permitted (primarily in Medicare)

• Next steps

• House to review bill on or about August 12 (broader Democratic majority 

expected to ease passage)

• President Biden expected to sign legislation into law

Sen. Manchin 

(see https://www.manchin.senate.gov/)

Sen. Sinema 

(see https://www.sinema.senate.gov/)



Specific Performance and the Case Against Elon Musk
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The Musk Offer 



The Delaware Chancery Court



Specific Performance

• Existence of a valid and binding agreement

• Plaintiff’s compliance with the agreement

• Defendant’s failure to abide by the agreement
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Health Care and Mental Hygiene Worker Bonus Program –

Open Now, and First Deadline is Sept. 2, 2022
Sources: New York State Dept. of Health and the Office of the Governor



Bonus Program – Its Origins

- Connected to ‘health care worker bonus’ language approved 

in SFY 2022-23 State budget 

o More than $1B set aside for envisioned ‘front line’ 

healthcare worker bonuses 
o Up to $3K, each – with $1.5K per vesting period and no more 

than two vesting periods of eligibility

o An outgrowth of the pandemic 
o Predicated on salary

o $125K cap (excluding bonuses and OT) and role



Bonus Program – Employer Elements

o Eligibility: 
o Generally those with linkages to Medicaid programs, some 

aligned State programs, and some education programs 

(e.g., medical education – fellows and residents)

o Timing of bonus payments – must be no later than 30 

days after receiving State funding for bonus purposes

▪ Limitations on employers’ ability to ‘opt out’ (e.g., to 

avoid administrative hurdles) 

▪ Penalties dependent on eligible employees

o Attestation requirements



Bonus Program – Employee Requirements

- Employee requirements:

o Six months of continuous employment 

over the span of ‘vesting’ period(s)

o Employees cannot claim the bonuses 

w/out involvement of their employer(s)

o Attestation requirements

o Eligible titles:

▪ Lengthy list, available here: 

https://www.health.ny.gov/health_care/

medicaid/providers/hwb_program/#title

s

https://www.health.ny.gov/health_care/medicaid/providers/hwb_program/#titles


Bonus Program – Department of Health Resources

- DOH has established

o a related Web portal: 

https://www.health.ny.gov/he

alth_care/medicaid/provider

s/hwb_program/ and

o an FAQ resource: 

https://www.health.ny.gov/he

alth_care/medicaid/provider

s/hwb_program/hwb_progra

m_faq.htm

https://www.health.ny.gov/health_care/medicaid/providers/hwb_program/
https://www.health.ny.gov/health_care/medicaid/providers/hwb_program/hwb_program_faq.htm


Bonus Program – Vesting Periods

- Five successive ‘vesting’ periods –

first open now:

oOctober 1, 2021–March 31, 2022 
o Related submittals due by 

September 2, 2022

oOthers: 

oOctober 2022

oMay 2023

oOctober 2023

oMay 2024



Bonus Program – Portal Elements

• Elements of the Portal

- Facilitates submittals for providers

- Employer and employee attestations required –

- concerning salary, 

- hours worked, and 

- when worked



What We’ve Been Learning …

As We Help Clients Navigate the Program

• Eligible Titles: 

• We understand that NYSDOH intends to adhere to the list of titles

• If a title is not on the list, it is not eligible

• Treatment of the Bonus Payment:

• Likely part of the “regular hourly rate” for the basis of overtime pay calculations

• Consequently, if an employee worked overtime during the vesting period, the 

employer must calculate and pay an additional amount in overtime pay

• Multi-Employer Benefit Funds:

• Some employers that contribute to multi-employer benefit funds based on compensation 

made may have an addition contribution obligation –

• This depends on the terms of the CBA or contribution agreement and so will vary 

across employers



Bonus Program – Some Questions We’ve Been Fielding

- Who are the eligible employees?

- Does my organization have to participate?

- What happens if an employee works for a third party and is 

functionally leased to my organization?

- How quickly do I need to move on this?



New York State Dept. of Health Announces Reorganization

Source: New York State Dept. of Health

Key changes:

• Creating a new Office of Health Equity & Human 

Rights 

• Creating a new Office of Aging & Long-Term Care

• Establishing a Chief Medical Officer

• Creating a new Commissioner's Cabinet

• Strengthening the Regional Offices
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Title IV Proposed Rules

There were two sets of proposed federal financial aid regulations that were published in July of 

this year. These regulations were subject to negotiated rulemaking where committees were 

formed by the U.S. Department of Education (USED). The committees reached consensus on 

some of the rules-meaning they had unanimous support-but not all. Where there is not 

consensus, the Department is allowed to issue its own proposed rules, which is what occurred 

with regard to the proposed Borrower Defense Rules.    

The comment period for these proposed rules is short-only thirty days. And the Department is in 

a rush to finalize the rules before November 1 for an effective date of July 1, 2023. If the final 

rules are not published by then, the effective date of the rules would be July 1, 2024. This rigid 

schedule is a result of the requirements in the federal Higher Education Act related to student aid 

provisions under Title IV.



NPRM of July 28, 2022

• The comment period for these proposed rules runs until August 

26, 2022.

• These rules set forth eligibility requirements for incarcerated 

individuals to receive Pell grants in a Prison Education Program 

(“PEP”).

• Specifically, the proposed regulation defines incarcerated 

individual as one “who is serving a criminal sentence in a Federal, 

State, or local penitentiary, prison, jail, reformatory, work farm, 

juvenile justice facility, or other similar correctional institution.” 



NPRM of July 28, 2022

• The proposed rules would also amend the 90/10 requirement for proprietary 

institutions. Under the federal Higher Education Act, proprietary institutions 

are prohibited from deriving more than 90 percent of their revenue from 

federal sources and therefore must receive at least 10 percent of their 

revenue from non-federal sources.  The proposed rules would specify what 

funds should be considered federal funds and provide more regulatory 

oversight over calculation of federal versus non-federal revenue.

• The NPRM would also create a new requirement for when proprietary 

institutions must request and disburse Title IV from USED.



NPRM of July 28, 2022

• The proposed rules also provides greater oversight when there is a change 

in ownership that moves a proprietary institution from profit-making to a 

nonprofit institution. Specifically, the proposed regulations would clarify the 

existing definition of a “nonprofit institution” to ensure that institutions 

converting from proprietary status meet the standards to qualify as a 

nonprofit, including to avoid providing net earnings of the institution to a 

private entity or person; establish clearer upfront requirements for 

applications for changes in ownership; and provide for greater clarity in the 

procedures USED follows in reviewing changes in ownership for continued 

eligibility for Title IV aid.



NPRM of July 13

• The comment period for these proposed rules runs until August 

12, 2022.

• These proposed rules touch upon various requirements in the 

Direct Loan Program, the Federal Perkins Loan Program, and the 

Federal Family Education Loan Program and provide more 

favorable treatment to the borrower in terms of discharge of loans 

due to disability or public service loan forgiveness.



NPRM of July 13 - Borrower Defense Rules 

• The proposed regulations make sweeping changes to rules 

allowing individuals to apply for a discharge of their loans based 

upon the institution’s conduct. Specifically, a borrower defense 

discharge would occur when the USED determines an institution 

engaged in substantial misrepresentations or substantial 

omissions of fact, breached a loan contract, engaged in 

aggressive academic recruitment, or was subject to a judgment 

based on Federal or State law in a court or administrative tribunal 

of competent jurisdiction based upon these behaviors, or was 

subject to a prior sanction by USED.



NPRM of July 13 - Borrower Defense Rules 

• Where the borrower’s defense is warranted, the proposed regulations would also enhance 

the USED’s recoupment authority, making it easier for USED to hold institutions accountable 

for costs by recouping the costs of the discharged loans.

• There is also a process in the proposed rules to allow not only individuals to apply for 

discharge of loans but also for USED to institute’s its own action on behalf of an entire group 

of borrowers to pursue a discharge.  Both the individual application and the USED group 

action would be decided by USED staff and not an impartial hearing official.

• The new rules would apply to any borrower defense applications pending on or filed after 

July 1, 2023, without regard to when the conduct upon which the claim is based took place. 

Thus, past conduct that does not constitute the basis for a discharge under current law, 

could be deemed to violate the law after the new rule becomes effective. 

• There is also a presumption in the rules that the borrower was harmed by the conduct of the 

institution’s conduct so the borrower would need not show actual harm.



Conclusion

• Institutions will need to pay close attention to these Title IV 

proposed regulations, especially the borrower defense rules, if 

and when, they are finalized. All institutional operations will be 

scrutinized under the borrower defense rules and institutions 

faced with borrower defense claims will be hampered in their own 

defense of such claims given the proposed regulatory framework.

• We encourage all to review the borrower defense rules with your 

counsel and your trade associations and comment if at all 

possible. 



Questions

Gabriel S. Oberfield
Senior Counsel

goberfield@bsk.com

New York, NY



Your Host

Gabriel Oberfield, goberfield@bsk.com

Specific Performance and the Case Against Elon Musk

Giuseppe Franzella, gfranzella@bsk.com

Health Care and Mental Hygiene Worker Bonus Program & Dept. of Health Matters

Gabriel Oberfield, goberfield@bsk.com

High-Level Look at U.S. Department of Education’s Title IV Proposed Rules

Sandra Casey, scasey@bsk.com

New York Employment Law: The Essential Guide

NYS Bar Association Members can buy the book from the bar here.

Non-NYS Bar Association Members can purchase through Amazon here.

mailto:goberfield@bsk.com
mailto:gfranzella@bsk.com
mailto:goberfield@bsk.com
mailto:scasey@bsk.com
https://nysba.org/products/new-york-employment-law-the-essential-guide/
https://www.amazon.com/New-York-Employment-Law-Essential/dp/1579690297/ref=sr_1_1?crid=3B1CMZES2OX8N&dchild=1&keywords=new+york+employment+law+the+essential+guide&qid=1614702777&sprefix=new+york+employme%2Caps%2C170&sr=8-1


The information in this presentation is intended as general background information.

It is not to be considered as legal advice.

Laws can change often, and information may become outdated.

All rights reserved.

This presentation may not be reprinted or duplicated in any form without the express 

written authorization of Bond, Schoeneck & King PLLC.

Thank You


