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O verview ofthe Farm L aborers
FairL aborP rac tic es A c t
• M and atory D ay ofRes t

• O vertime P ay

oFarm L aborers W age B oard

• Rightto O rganize and N egotiate a C ollec tive B argaining
A greement

• UnemploymentIns u ranc e C overage

• W orkers C ompens ation C overage

• D is ability and P aid Family L eave

• P ermits forM igrantH ou s ing
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M and atory D ay ofRest

• Effec tive Janu ary 1 , 2 0 2 0

• Farm laborers are entitled to 24 c onsec u tive hou rs
ofres tin eac h and everc alend arweek

• “W heneverpos s ible”the d ay ofres ts hou ld c oinc id e
“with the trad itionald ay res erved by the farm laborer
forreligiou s wors hip. ”

• 24 c ons ec u tive hou rs s pentatres tbec au s e of
c irc u ms tanc es s u c has weatherorc ropc ond itions ,
s hallc ons titu te the res treq u ired

M and atory D ay ofRest
• Farm L aborers c an volu ntarily agree to workon

theird ay ofres tbu tmu s tbe paid atleas t1 . 5x
theirregu larrate ofpay foralltime worked on
theird ay ofres t(regard les s ofthe totalnu mber
ofhou rs they worked d u ringthe week)
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O vertim e P ay
• Effec tive Janu ary 1 , 2 0 2 0

• O vertime pay atthe rate of1 . 5x the laborer’ s
regu larrate ofpay foralltime worked over60
hou rs in aweek

oRegu larRate =allremu neration rec eived by an
employee is inc lu d ed into an employee’ s regu larrate
ofpay, exc epta s pec ific narrow lis tofexemptions

−D o employee’ s rec eive non-d is c retionary bonu s es ?

− S hiftd ifferentials ?

−Valid allowanc es taken formeals and lod ging?

−Regu lar Rate ≠ M inimu m W age Rate

O vertim e P ay

• H -2 A W orkers –mu s ts tillbe paid overtime for
alltime worked over60 hou rs in the week

• M os tFarm L aborers are non-exemptemployees
o M u s tpay 1 . 5x regu larrate forallhou rs worked over

60 perweek

o C annotju s tpay a s alary to avoid overtime

−O nly c an avoid paying overtime forExemptemployees
thats atis fyboththe s alary bas is tes tand the d u ty tes t
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O vertim e P ay
• Farm L aborers W age B oard
o C ompris ed of3 members :
− A repres entative from the Farm B u reau

− A repres entative from the N ew YorkS tate A FL -C IO

−O ne memberappointed by the C ommis s ioner, who s hall
be s elec ted from the generalpu blic and d es ignated as
the c hairpers on

o P owerto hold pu blic hearings
−Firs thearingmu s tbe held no laterthan M arc h 1 , 2 0 2 0

−M u s thold atleas t3 meetings thatprovid e the opportu nity
forpu blic c omment

O vertim e P ay
• Farm L aborers W age B oard

o P rovid e a reportand rec ommend ation to the Governor
and L egis latu re abou tO vertime pay by D ec ember31 ,
2 0 2 0 .

−The W age B oard mu s t“s pec ific ally c ons id erthe extentto
whic h overtime hou rs c an be lowered below s u c hamou nt
s etin law, and may provid e a s eries ofs u c c es s ively
lowerovertime workthres hold and phas e-in d ates as part
ofits d etermination. ”
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Rightto O rganize and Negotiate aC ollec tive
B argainingA greem ent

• Effec tive Janu ary 1 , 2 0 2 0

• Rightto O rganize

o Ifthe c hoic e to employees in a negotiatingu nitis
limited to s elec tingorrejec tinga s ingle employee
organization, thatc hoic e s hallbe as c ertained by the
board on the bas is ofd u es d ed u c tions ins tead of
elec tions

−The employee organization willbe c ertified withou tan
elec tion by the B oard ifa majority ofthe employees have
exec u ted d u es d ed u c tions au thorizations .

Rightto O rganize and Negotiate aC ollec tive
B argainingA greem ent

• Employers obligated to negotiate in Good Faith
withEmployees thathave organized

• Impas s e
o O c c u rs when the Employerand the Union

O rganization c annotc ome to an agreement

o Impas s e may be d eemed to exis tifthe parties failto
reac han agreementwithin 40 d ays from :
−the d ate ofc ertific ation orrec ognition ofan employee

organization; or

−the expiration ofa c ollec tive bargainingagreement
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Rightto O rganize and Negotiate aC ollec tive
B argainingA greem ent

• Impas s e (c ont. )
o Eitherthe Employerorthe Union O rganization c an

requ es timpas s e

o Ifthe board d etermines there is an impas s e between
the parties , the followingproc ed u re oc c u rs :

−M ed iation: the board willappointa med iator–ifthe
med iatoris u nable to effec tu ate a s ettlementwithin 30
d ays , eitherparty may petition the board to referthe
d is pu te to a neu tralarbitrator

− A rbitration: A hearings hallbe held before a neu tral
arbitrator“on allmatters related to the d is pu te”

Rightto O rganize and Negotiate aC ollec tive
B argaining A greem ent

−A rbitration (c ont. )
 the parties s elec ta neu tralarbitrator

 A hearingis held where eac hparty pres ents
evid enc e related to its pos ition abou teac hpropos al
atis s u e d u ringnegotiations

 The arbitratoris req u ired to provid e a written
d ec is ion thats pec ifies the bas is forhis /herfind ings

 The arbitrator’ s d ec is ion is finaland bind ing, bu t
s hallnotexc eed 2 years from the d ate ofthe
arbitrator’ s d etermination
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Rightto O rganize and Negotiate aC ollec tive
B argaining A greem ent

−A rbitrators c ons id erthe following:

oC omparable D ata:

−Reviews “c omparable”employers in the c ommu nity
related to the wages , hou rs and c ond itions of
employmentofotheremployees performings imilar
s ervic es /req u irings imilars kills

oThe interes tand welfare ofthe farm laborers and
the financ ialability ofthe agric u ltu ralemployerto
pay

Rightto O rganize and Negotiate aC ollec tive
B argainingA greem ent

−A rbitrators c ons id erthe following:
oC omparis on ofotherfac tors related to the s pec ific

trad e, inc lu d ing:
−H azard s ofemployment;

−P hys ic alqu alific ations ;

−Ed u c ationalqu alific ations ;

−M entalqu alific ations ;

−Job training

oThe terms ofc ollec tive bargainingagreements
negotiated between the parties in the pas t, ifany

oThe impac tofthe food s u pply and c ommod ity
pric ing
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Rightto O rganize and Negotiate aC ollec tive
B argainingA greem ent

• UnfairL aborP rac tic es

o Employees C annotS trike/c au s e a works lowd own

o Employers C annot:

− L oc kou temployees ;

−Refu s e to c ontinu e allthe terms ofan expired
agreement;

−D is c ou rage u nion organization ord is c ou rage an
employee from partic ipatingin a u nion organizing d rive
orfrom partic ipatingin protec ted c onc erted ac tivity

Unem ploym entInsu ranc e C overage

• Effec tive Janu ary 1 , 2 0 2 0

• Employers are now req u ired to maintain
u nemploymentins u ranc e forfarm laborers

• O nly Exc eption: S ervic es rend ered by an ind ivid u al
who is ad mitted to the United S tate to perform
agric u ltu rallaborpu rs u antto 8 US C 11 8 8
(A d mis s ion oftemporary H -2 A workers ) if, atthe
time s u c h s ervic es are rend ered they are exc lu d ed
from the d efinition ofemploymentin s ec tion 330 6(c )
ofthe Fed eralUnemploymentTax A c t
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Unem ploym entInsu ranc e C overage

• A llP riorexc eptions have been repealed :

o P reviou s ly employers only had to make
u nemploymentc ontribu tions ifthe employer:

− P aid c as hremu neration of$20 , 0 0 0 ormore in any
c alend arq u arter; or

−Employed 10 ormore agric u ltu rallaborers on eac hof20
d ays d u ringa c alend aryearorthe prec ed ingc alend ar
year, eac hd ay beingin a d ifferentc alend arweek; or

− W as liable forthe tax impos ed u nd erthe fed eral
u nemploymenttax ac tas an employerofagric u ltu ral
labor

W orkers C om pensation C overage

• Effec tive Janu ary 1 , 2 0 2 0

• A llfarm laborers now c overed

• P riorExc eption Repealed :

o O nly req u ired to provid e workers c ompens ation c overage
forallfarm laborers who were employed d u ringany partof
the 12 c ons ec u tive months beginningA pril1 s tofthe
c alend aryearprec ed ed by a c alend aryearin whic h the
c as hremu neration paid to allfarm laborers aggregated
$120 0 ormore

• Employers req u ired to pos tworkers c ompens ation
notic e in B O TH Englis h and S panis h
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W orkers C om pensation C overage

• S u pervis or, farm laborc ontrac tors and foreman who
have notic e ofan inju ry inc u rred on-the-job are
req u ired to inform the employer, owneroroperator
ofthe farm

• Unlawfu lto d is c riminate agains tan employee
bec au s e he/s he:
o has c laimed orattempted to c laim c ompens ation orworkers

c ompens ation benefits ;

o has req u es ted a c laim form forinju ries rec eived in the
c ou rs e ofemployment; or

o Tes tified in a workers c ompens ation proc eed ing

D isability and P aid Fam ily L eave
• Effec tive Janu ary 1 , 2 0 2 0

• Farm laborers are now entitled to rec eive D is ability
and P aid Family L eave ifq u alify

• Exc eptions for“farm laborers ”was eliminated

• P FL provid es partialinc ome replac ementand job
protec tion forworkers who take leave fora c overed
reas on

• Generally fu nd ed by employees throu ghpayroll
d ed u c tions to c overthe employer’ s premiu m c os t
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D isability and P aid Fam ily L eave

• S ome temporary and part-time employees may have
the opportu nity to waive P FL c overage

• Q u alifyingL eave:
o B ond with a newly-born, ad opted orfos terc hild ;

o C are fora familymemberwith a s eriou s healthc ond ition;

o To as s is twhen a familymemberis d eployed abroad on
ac tive militarys ervic e.

• Employers c annotd is c riminate agains temployees
foru s ingP FL

21

D isability and P aid Fam ily L eave

• P FL P olic y
o M u s tprovid e written gu id anc e regard ingrights and

obligations u nd erthe P FL

o In employee hand bookifemployerhas one

• N otic e P os ting
o D is play orpos tnotic e c onc erningP FL in form

pres c ribed by the W orkers ’ C ompens ation B oard C hair

22
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P erm its forM igrantH ou sing

• Effec tive Janu ary 1 , 2 0 21

• The req u irementthata permitwas only req u ired
forlaborc amps thathou s e five ormore migrant
workers was removed

• P ermits c an be req u ired forlaborc amps
regard les s ofthe nu mberofmigrantworkers
who oc c u py the c amps

Fu tu re Follow-UpD ates:

• D ec ember20 19 N YFB S tate A nnu alM eeting:
oFoc u s on u nion organizing, c ollec tive bargainingand

how to ens u re employers d o notc ommitan u nfair
laborprac tic e in the proc es s

• Janu ary 20 20 :
oFollow-u pwebinarto provid e ad d itionalgu id anc e on

is s u es thats eem mos tproblematic ; and

oReview any gu id anc e provid ed by the S tate related to
thes e new requ irements



10/25/2019

13

C ontac tInformation:

P atrick M elfi, Esq.
B on d , S ch oen eck & Kin gP L L C

O n e L in coln C en ter
1 1 0 W estFayette S treet

S yracuse, N Y 1 3 2 0 2
3 1 5 -2 1 8 -8 6 3 2

pm elfi@ bsk.com

H ilary M oreira, Esq.
B on d , S ch oen eck & Kin gP L L C
1 0 1 0 Fran klin A ve., S uite 2 0 0

Gard en C ity, N Y 1 1 5 3 0
5 1 6 -2 6 7 -6 3 3 0

h m oreira@ bsk.com

A llrights res erved . This pres entation may notbe
reprinted ord u plic ated in any form , withou tthe

expres s written au thorization of
B ond , S c hoenec k& KingP L L C


